
ZONING BOARD OF APPEALS
Minutes

December 8, 2015

MEMBERS PRESENT:  Chairperson Loren Keating, Vice-chairperson Peter Sinsky, Board
                                       Member Anita Faraone, Board Member Mary Poletti, Board
                                       Member Andrew Schmidt 

STAFF PRESENT:          Jeffrey Labahn, Brian Wilke 

The meeting was called to order at 5:30 p.m. by Chairman Keating; the roll was called. 

A motion was made by Anita Faraone and seconded by Andrew Schmidt to approve the 
minutes of April 22, 2010.  The motion passed.  (Ayes 5, Noes 0) 

1.    Variance Request from Ray and Betty Rogers for Relief from the Side Yard
       Property Line Setback Requirement [Section 3.05 F(4)(b)(1)] for an Accessory
       Structure at 6716 59th Avenue (Parcel #03-122-03-405-010); Zoning – RS-2 (Single-
       family); District 14.  PUBLIC HEARING  

The meeting was opened to a Public Hearing.

Betty Rogers, 6716 59th Avenue, spoke regarding the item.  She and her husband have 
owned and lived in the subject property for 33 years and believe their request is a minor 
one.

Ray Rogers, 6716 59th Avenue, outlined the reasons for the request based on the 
information provided in the agenda packet.  The following points were illustrated:

➢ A variance is requested for a small portion of the proposed garage.  The current 
            garage slab, which the Rogers are proposing to use for the new garage, meets the
            required setback of three feet (3') in the northeast corner.   However the slab is
            angled toward the property line so that the setback in the northwest corner is about
            two feet (2').  
➢ The slab, with an attached sixteen-inch (16”) retaining wall, has been in place for
            fifteen (15) years.  The retaining wall is in place to protect from run-off from property
            to the west, which is higher.  The Rogers consider this a unique circumstance and a
            hardship.    
➢ Removing the retaining wall or adding a wall would compromise the structure and/or
            cause mold and trapped water.
➢ The proposed garage would be an improvement to the property and would be in line
             with what the neighbors have.
➢ Although Mr. Rogers conceded that, 15 years ago, the contractor did not properly
            “square off” the slab forms, he feels that the City's building inspector should have
            realized this at that time and instructed the contractor to change it; and, thereby the
            problem would have been alleviated.
➢ The neighbors have no objections to the variance and there are no utility poles or
             equipment in the vicinity
➢ No financial hardship is being cited as the reason for the requested variance.

Public Hearing closed.
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Jeffrey Labahn informed the Board that all four (4) criteria as referenced in State Statutes 
must be satisfied in the Board's opinion in order for the Variance to be granted.  Mr. Labahn 
recommended discussing each criteria separately.

1.        Preservation of Intent.  No variance shall be granted which is inconsistent with the purpose 
           and intent of the regulations for the district in which the use, building or structure is located.
           No variance shall have the effect of permitting a use in any district that is not a listed permitted
           use, accessory use, or conditional use in that particular district. 
2.        Exceptional Circumstances.  There must be exceptional, extraordinary, or unusual
           circumstances or conditions applying to the lot, building, structure, or intended use that do not
           apply generally to other similar lots, buildings, structures or uses in the same district, and the
           granting of the variance should not be of so general or recurrent nature as to amount to an
           amendment of this Ordinance or a rezoning. 
3.        Economic Hardship and Self-Imposed Hardship Not Grounds for Variance.  No variance
           shall be granted solely on the basis of economic gain or loss.  Self-imposed hardships shall
           not be considered as grounds for the granting of a variance. 
4.        No variance shall be granted that is contrary to the health, safety, and general welfare of the
           City of Kenosha. 

Brian Wilke explained to the Board that City Inspectors are not qualified as surveyors.  Their
job is to look for building code issues, such as depth of the slab and whether it will support 
the building.  He further explained that a garage slab is not a structure and there are not 
requirements for setbacks for cement work. 

Mr. Wilke stated staff does not disagree that the retaining wall is necessary to divert water 
from the foundation of the garage; however, the retaining wall is on the rear of the garage 
and is not part of the variance request.

Mr. Wilke also said that having an abutting property with a higher grade is not considered a 
hardship – a hardship is geographical in nature, such as an odd-shaped or smaller lot.

Mr. Labahn asserted that there were two pieces of information given by the Rogers that 
were not relevant to the case:  1) The Kenosha County Ordinance does not apply to the City
(The Kenosha County Website's definition of a permit was quoted by the Rogers in their 
written appeal.) and 2) The job description for an inspector in 2015 differs from the 2000 job 
description.  Mr. Wilke added that the City's position is that what happened in 2000 does not
have any bearing on what is being discussed today.

Mary Poletti asked Mr. Labahn if he provided the job descriptions listed in the Rogers 
appeal packet.  Mr. Labahn answered in the negative.  

Ms. Poletti also asked who is responsible for surveying a property when a survey is 
required.  Mr. Labahn answered that the survey is the sole responsibility of a private land 
surveyor.  He added that the inspector's responsibility is to make judgments regarding 
structural integrity.  In 2000, when the slab was poured, the City did not require surveys in 
connection with a garage or garage slab – it was incumbent on the contractor to put the slab
form in the correct location.

Anita Faraone reiterated that the ordinance is clear regarding setbacks – the onus is on the 
contractor to follow the survey.  The inspector is responsible for checking the integrity of the 
structure.

Ms. Poletti feels that granting the Variance would not have any negative effect on the 
neighbors and that the possibility of a moldy garage could be construed as a hardship.

Ms. Faraone contended that even if there are no problems with the current neighbors, new 
owners of neighboring properties may be affected differently; therefore, the required 
setbacks should be adhered to.
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Ms. Poletti pointed out that there is a fence on each side of the property; and, anything that 
is constructed on the Rogers' property would be shielded from the neighbors' view.

Chairman Keating stated there were powerful arguments on both sides; however, he 
reminded the Board that the law must be followed regarding all four (4) criteria.  

If the City did not require a survey and the City's job was to check that the building is to 
code, the additional requirements cannot be imposed on the City; therefore, the Rogers' 
issue is with their contractor, Northern Concrete, who mis-poured the slab.

In addition, as the Rogers claim that financial hardship is not an issue, they should not have 
a problem following the City's recommendations noted on the Staff Report.

Chairman Keating does not believe that all four (4) criteria are met.

Mary Poletti reasons that part of the law is the ability to get a Variance.

A motion was made by Andrew Schmidt to approve the petitioners' request.  The motion 
was seconded by Peter Sinsky.

Ms. Faraone urged the Board to follow the integrity of the law.  Although it is unfortunate that
the Rogers hired a contractor that didn't check the property line posts and is no longer in 
business, the law clearly states that if all four (4) criteria are not met, the Variance cannot be
approved when other options are available.

Chairman Keating called for a vote on the motion made previously.

The motion passed, with Mary Poletti, Andrew Schmidt, and Peter Sinsky voting Aye; and, 
Lauren Keating and Anita Faraone voting Nay.

Staff Comments 

Mr. Labahn informed the Board that there were no Zoning Board of Appeals items pending 
at this time and stated that a Notice of Cancellation would be sent for future meetings for 
which there are no Appeals.
 
Adjournment

Anita Faraone made a motion to adjourn the meeting at 7:32 p.m., Loren Keating  seconded
the motion.  The motion passed.  (Ayes 5, Noes 0) 

          

_________________________________ 
                                                                            Jeffrey B. Labahn 
                                                                 Board of Housing Appeals 
                                                                   

Minutes prepared by: 
Sue Zampanti 
Department of Community
   Development & Inspections
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