
AGENDA
BOARD OF PARK COMMISSIONERS

Kenosha Municipal Building - Room 204
Monday, September 30, 2013 - 5:00 pm

Chairman: Michael J. Orth Vice Chairman: Anthony Kennedy
Commissioner: Chris Schwartz Commissioner: Rocco J. LaMacchia, Sr.
Commissioner: Kevin E. Mathewson

Call to Order
Roll Call

Approval of the minutes of the meeting held on September 9, 2013.

1. Request from St. Joseph Catholic Academy to hold their annual Homecoming Bonfire on Pennoyer 
Park Beach area on Saturday, October 5, 2013. (District 1)

2. Approval of Lease Agreement by the City (of Kenosha),  the Board of Parks Commissioners, and 
Kenosha County for the current cell tower at 60th Street and 54th Avenue. (District 11)

3. Approval of Grant Agreement Between the State of Wisconsin Department of Natural Resources 
and the City (of Kenosha) for the Kenosha Harbor Feasibility Study. 

4. Approval of Agreement By and Between the Board of Regents of the University of Wisconsin 
System (on behalf of the University of Wisconsin Oshkosh) and the City (of Kenosha). (Simmons 
Island & Eichelman Park) (Also referred to Stormwater Utility)

5. Resolution by Alderperson Kevin E. Mathewson - To Amend the City (of Kenosha) Capital 
Improvement Program for 2013 by Decreasing PK-03-001 “Park Renovations” in the Amount of 
$15,000 and to Create Capital Improvement Line Item PK-03-002 “Roosevelt Park Playground 
Equipment” in the Amount of $15,000 for a Net Change of $0. (Also referred to Finance)

6. Resolution by the Mayor; Co-Sponsor: Alderperson Michael J. Orth – To Urge the Board of Park 
Commissioners to Suspend Construction of a Dog Park in Southport Park. (Referred from Council  
on 9/16/13)

7. Resolution by the Board of Parks Commissioners; Co-Sponsor: Alderperson Michael J. Orth - To 
Allow use of the Southport Beach House During Weekday Events Without Fee for use During a 
Limited Period of Time in the Autumn of 2013.

8. Change Requests.

INFORMATIONAL ITEMS:
1. Project Status Report

DIRECTOR AND/OR SUPERINTENDENT COMMENTS
CITIZEN COMMENTS/COMMISSIONER COMMENTS/OTHER BUSINESS AS AUTHORIZED BY LAW

IF YOU ARE DISABLED AND NEED ASSISTANCE, PLEASE CALL 653-4052 BEFORE THIS MEETING

NOTICE IS HEREBY GIVEN THAT A MAJORITY OF THE MEMBERS OF THE COMMON COUNCIL MAY BE PRESENT AT THE MEETING, AND ALTHOUGH THIS MAY CONSTITUTE A 

QUORUM OF THE COMMON COUNCIL, THE COUNCIL WILL NOT TAKE ANY ACTION AT THIS MEETING.



BOARD OF PARK COMMISSIONERS
Minutes of Meeting held Monday, September 9, 2013

A meeting of the Board of Park Commissioners was held on Monday, September 9, 2013 in 
Room 204 of the Kenosha Municipal Building. The meeting was called to order at 5:00 pm by 
Chairman Orth. 

At roll call, the following members were present: Commissioners Schwartz, LaMacchia, and 
Mathewson. Commissioner Kennedy arrived during item #1. Staff members in attendance 
were Michael Lemens, Director of Public Works: Sean Von Bergen, Assistant City Engineer;
Jeff Warnock, Superintendent of Parks; Rich Schroeder, Deputy Director of Community
Development and Inspections; Deputy Police Chief Dan Miskinis; Alderperson Scott Gordon,
Alderperson Jan Michalski, and Alderperson Curt Wilson.

It was moved by Alderperson LaMacchia, seconded by Alderperson Schwartz, to approve the 
minutes from the meeting held on Monday, August 26, 2013. Motion carried unanimously.

1. Approval of Playground Theme for Simmons Island. (District 2) (Deferred from 7/29/13 
meeting)
It was moved by Commissioner LaMacchia, seconded by Commissioner Mathewson, 
to accept the sailboat theme recommendation. Motion carried unanimously.

2. Change Requests. 
It was moved by Commissioner Schwartz, seconded by Commissioner LaMacchia, to 
receive and file. Motion carried unanimously.

INFORMATIONAL ITEMS:
1. Project Status Report – Commissioner LaMacchia asked a question and staff 
answered.

SUPERINTENDENT COMMENTS: Jeff Warnock notified the Committee that $20,000 a year 
in CIP will be used for concrete sidewalk within City Parks citywide. 

CITIZEN COMMENTS: Curt Wickland commented on the dog park issue.

COMMISSIONERS COMMENTS: Commissioner Kennedy spoke about Anderson Pool and 
his comments from the last Parks meeting. 

ADJOURNMENT - There being no further business to come before the Parks Commission, it 
was moved, seconded and unanimously carried to adjourn at 5:22 pm.
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LEASE AGREEMENT

THIS LEASE AGREEMENT ("Agreement"), dated as of the latter of the signature dates 
below (the "Effective Date"), is entered into by the  City of Kenosha, a Wisconsin Municipal 
Corporation,  and the  Board of  Park Commissioners  for the City of  Kenosha,  a Wisconsin 
Municipal Corporation, having a mailing address of City of Kenosha Municipal Building c/o City 
Clerk, Room 105, 625 52nd Street, Kenosha, Wisconsin 53140 (hereinafter referred to together as 
"Landlord")  and  County of Kenosha,  a  Wisconsin Municipal  Corporation,  having a mailing 
address of 1010 - 56th Street, Kenosha, Wisconsin 53140 (hereinafter referred to as "Tenant"). 

RECITALS

WHEREAS, the current public safety communication relay system utilizes a tower in the 
vicinity of 60th  Street and 54th Avenue, which is in disrepair and need of replacement (“Existing 
Tower”).

WHEREAS, Landlord owns that certain plot, parcel or tract of land in the City and County 
of Kenosha as more particularly described on Exhibit 1, attached hereto and a portion of the real 
property  commonly  known  as  Nash  Park,  together  with  all  rights  and  privileges  arising  in 
connection therewith (“Property”);

WHEREAS, Tenant desires to use a portion of the Property as more particularly described 
on Exhibit 2 attached hereto (“Premises”) in connection with a public safety communication relay 
system to be utilized by municipalities as more particularly set forth hereinbelow;

WHEREAS, Landlord desires to grant Tenant the right to use the Premises in accordance 
with the Agreement;

WHEREAS, as conditions precedent to the utilization of the Premises in accordance with 
this Agreement the Federal Aviation Administration is required to provide a “Determination of No 
Hazard  to  Air  Navigation”  (hereinafter  “Determination”)  and  the  Wisconsin  Department  of 
Natural Resources is required to provide its consent (“Consent”);

WHEREAS,  the  Determination  was  issued  by  the  Federal  Aviation  Administration  on 
October 11, 2012; and

WHEREAS, the United States Department of the Interior has provided its consent to the 
modification of the boundary for the Property as evidenced by Exhibit 4 attached hereto permitting 
the  Premises  to  be  utilized  as  set  forth  herein  as  evidenced by the  communication  from the 
Wisconsin Department of Natural Resources attached hereto as Exhibit 5.

The parties agree as follows:

1. PREMISES.  Landlord leases  the Premises containing approximately 0.264 acres of land 
including the air space above such room/cabinet/ground space as described on attached Exhibit 2, 
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together with all necessary space and easements for access and utilities, as generally described 
therein and depicted in the site plan attached as Exhibit 3.

2. PERMITTED USE.  Tenant shall lease the  Premises primarily for the transmission and 
reception  of  a  public  safety  communication  relay  system  for  the  use  of  municipalities. 
Municipalities includes, but is not limited to, the County of Kenosha, City of Kenosha, Kenosha 
City/County Joint Services, and the Kenosha Water Utility and shall include, to the extent it exists, 
their law enforcement agencies, fire departments, public works departments or other similar first 
responder  entities.  Tenant's use may include a  suitable  support  structure not  to  exceed three 
hundred fifty (350) feet in height, associated antennas, equipment shelters or cabinets and fencing 
and any other items necessary to the successful and secure use of the Premises (collectively, the 
"Communication Facility").  Tenant shall allow any municipality to attach any equipment to 
Communication Facility and, if necessary, utilize ground space for shelters or cabinets necessary 
for the operation of the public safety communication relay system.  

The parties recognize and acknowledge that the Premises may be utilized commercially by 
Hiercomm, Inc., to provide broadband services in Kenosha County.  The parties shall share equally 
any revenue paid by any commercial entity other than Hiercomm, Inc., for the use of the Premises. 
Tenant shall not lease or sublease any space on the ground or any structure on the Premises to any 
commercial entity other than Hiercomm, Inc., without Landlord's consent.  Any commercial use of 
the Premises shall comply with all governmental licenses and regulations whether from the City of 
Kenosha, County of Kenosha, State of Wisconsin or the federal government. For purposes of this 
Agreement, a commercial use shall be any use other than that necessary for operation of a public 
safety communication system.  Notwithstanding the commercial use of the Premises, the parties 
hereto acknowledge that the use of the Premises for public safety purposes is paramount and agree 
that the commercial use of the  Premises must never interfere with any public safety use of the 
Premises by any municipality.  Consequently, parties to this lease warrant that they will not cause 
interference or allow interference to be caused by commercial users of the Premises.  Interference 
shall  be defined as the effect of unwanted energy due to one or a combination of emissions, 
radiations,  or inductions upon reception in a  radio communication system, manifested by any 
performance degradation, misinterpretation, or loss of information which could be extracted in the 
absence of such unwanted energy.  Should the  Landlord believe that interference is occurring, 
notice shall be given to  Tenant who will, upon receiving notice of such interference, cooperate 
with the  Landlord to  immediately resolve the issue,  including,  if  necessary,  disabling and/or 
disconnecting  the  commercial  use  until  such  time  as  said  interference  is  remedied  or  the 
commercial use is ruled out as a potential source of interference.   

Tenant  has the right but not the obligation to add, modify and/or replace equipment in 
order to be in compliance with any current or future federal, state or local mandated application, 
including, but not limited to, emergency 911 communication services,  at  no additional cost to 
Tenant or Landlord (collectively, the "Permitted Use").  Tenant agrees that any such installation 
construction, maintenance, operation, repair, replacement or upgrade shall not result in a lien being 
placed upon the Premises or Property, and should a lien be placed upon either, Tenant shall take 
immediate  steps  to  remove  said  lien.   Landlord and  Tenant agree  that  any  portion  of  the 
Communication Facility that may be conceptually described on Exhibit 1 will not be deemed to 
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limit  Tenant's Permitted Use.  If Exhibit  1  includes drawings of the initial installation of the 
Communication  Facility,  Landlord's execution  of  this  Agreement will  signify  Landlord's 
approval  of  Exhibit  1.   For  a  period  of  ninety  (90)  days  following the  start  of  construction, 
Landlord grants Tenant, its subtenants, licensees and sublicensees, the right to use such portions 
of Landlord's contiguous or adjoining Property as described on Exhibit 1 as may reasonably be 
required during construction and installation of the  Communications Facility.  Tenant has the 
right, at its sole cost and expense, to install and operate transmission cables from the equipment 
shelter or cabinet to the antennas, electric lines from the main feed to the equipment shelter or 
cabinet and communication lines from the main entry point to the equipment shelter or cabinet, and 
to make Premises improvements, alterations, upgrades or additions appropriate for Tenant's use 
("Tenant Changes").  Tenant Changes include the right to construct a fence around the Premises 
and undertake any other appropriate means to secure the Premises at  Tenant's expense.  Tenant 
agrees to comply with all applicable governmental laws, rules, statutes and regulations, relating to 
its use of the Communication Facility on the Premises and to obtain all necessary governmental 
licenses,  permits  and  approvals  for  the  zoning,  placement,  construction  and  operation  of  the 
Communication Facility  and all  Tenant Changes to the  Premises from the City of Kenosha, 
Kenosha  County,  State  of  Wisconsin  Department  of  Transportation,  United  States  Federal 
Communications  Commission,  United  States  Federal  Aviation  Administration  and  any  other 
governmental entity having appropriate jurisdiction ("Government Approvals").  Tenant has the 
right  to modify,  supplement,  replace,  upgrade,  expand the equipment,  increase the number of 
antennas or relocate the Communication Facility within the Premises at any time during the term 
of  this  Agreement.   However,  Tenant shall  not  increase  the height  of  the  Communications 
Facility.  Tenant will be allowed to make such alterations to the Premises in order to accomplish 
Tenant's Changes or  to  insure  that  Tenant's Communication  Facility complies  with  all 
applicable federal, state or local laws, rules or regulations.

3. TERM.

(a) The initial lease term will be ten (10) years ("Initial Term"), commencing on the 
Effective Date of this  Agreement (the "Term Commencement Date").  The  Initial Term will 
terminate on the tenth (10) annual anniversary of the Term Commencement Date.

(b) This  Agreement  will  automatically renew for three (3) additional  five (5) year 
term(s) (each term shall be defined as the "Extension Term"), upon the same terms and conditions 
unless the  Tenant is  in breach of this  Agreement  at  the time of such renewal  or notifies the 
Landlord in writing of  Tenant's intention not to renew this  Agreement at least sixty (60) days 
prior to the expiration of the existing Term.

(c) The Initial Term and the Extension Term are collectively referred to as the Term 
("Term").

4. RENT.

(a) Commencing on the  Term Commencement Date and  yearly thereafter,  Tenant 
shall be obligated to Landlord for an annual rental payment of One and No/100 Dollars ($1.00) 
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("Rent"), at the address set forth above.  Payment shall be made on or before January 5 th of each 
year in advance. 

(b) All charges payable under this Agreement such as utilities and taxes shall be billed 
by  Landlord within one (1) year from the end of the calendar year in which the charges were 
incurred; any charges beyond such period shall not be billed by Landlord, and shall not be payable 
by  Tenant.  The  provisions  of  this  Section shall  survive the  termination or  expiration  of  this 
Agreement.

(c) In the event that the Premises cease to be utilized for any public safety purpose, the 
Tenant shall, at their discretion, have the option of either paying a monthly rental to the Landlord 
equal to the fair market rental for communication tower ground leases in effect at the time in the 
City of Kenosha or terminating this Agreement.  Should the Tenant agree to pay a monthly rental 
equal to the fair market rental, such calculation shall consider all relevant factors including, but not 
limited to, the size of the Premises, the location of the Premises and the height of the structure(s) 
situated on the  Premises.   Said rental  shall  be effective on the first  full  month following the 
discontinued use of the  Premises for any public safety purpose and shall be increased by three 
percent (3%) annually on subsequent anniversaries of the Term Commencement Date.  Should 
the  Tenant choose  to  terminate  this  Agreement,  Tenant  shall  be  required  to  remove  the 
Communication Facility from the Premises within six (6) months from the discontinuation of the 
Premises for any public safety use and restore the Premises to its natural condition.    

(d) Nothing  in  Section  (c)  above  shall  be  construed  as  limiting  the  ability  of  the 
Landlord and  Tenant to come to any other arrangement by mutual written agreement as to the 
question of use and compensation therefore in the event that the Premises cease to be utilized for 
any public safety purpose.

5. APPROVALS.  Landlord agrees that  Tenant's ability to use the Premises is contingent 
upon the suitability of the  Property for  Tenant's Permitted Use and  Tenant's ability to obtain 
and maintain all operational Government Approvals including, but not limited to, the Landlord's 
ability  to  obtain  the  Consent.   Landlord authorizes  Tenant to  prepare,  execute  and file  all 
required applications to obtain Government Approvals for  Tenant's Permitted Use under this 
Agreement and agrees to reasonably assist Tenant with such applications and with obtaining and 
maintaining the Government Approvals.

6. TERMINATION.    This  Agreement may  be  terminated,  without  penalty  or  further 
liability, as follows:

(a) by either party on thirty (30) days prior written notice, if the other party remains in 
default under Section 14 of this Agreement after the applicable cure periods;

(b) by either party upon written notice, if Tenant or Landlord, as the case may be, is 
unable to obtain, or maintain, any required approval(s) or the issuance of a license or permit by any 
agency, board, court or other governmental authority necessary for the construction or operation of 
the Communication Facility as now or hereafter intended by Tenant including, but not limited to, 
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the Consent.

7. INSURANCE.

(a) Tenant will  carry during the  Term,  at  its own cost and expense,  the following 
insurance: (i) "All Risk" Property Insurance for its property's replacement cost; (ii) Commercial 
General Liability (CGL) Insurance with a limit of liability of Five Million Dollars ($5,000,000.00) 
combined single limit for bodily injury and property damage; and (iii) Workers' Compensation 
Insurance at the statutory limits and Employer's liability in the amount of $100,000 per accident, 
$100,000 disease per employee, and a $500,000 disease policy limit.

(b) Tenant's CGL coverage shall contain a provision naming the City of Kenosha and 
Board of Park Commissioners for the City of Kenosha as "additional insureds".   Tenant shall 
provide  Landlord, upon request,  with  a  copy of  the   endorsement  identifying  the  additional 
insureds.  The insurance policy or policies shall contain a clause that in the event any policy is 
canceled for any reason the City Clerk will be notified, in writing, by the insurer at least thirty (30) 
days before any cancellation or changes take effect.  Said policies shall be issued by an insurance 
company or companies authorized to do business in the State of Wisconsin.   Tenant prior to 
executing this Agreement shall furnish a Certificate of Insurance indicating compliance with the 
foregoing.  Annual Certificates of Insurance shall be furnished to the City Clerk throughout the 
Term of this Agreement.  Any subcontractor of Tenant shall also have coverage in the amounts 
required of Tenant and include like notice requirements and additional insured endorsements.

(c) If for any reason, the insurance coverage required herein lapses and Tenant fails to 
replace such insurance prior to the lapse date, Landlord may declare this Agreement terminated 
as of the date no valid insurance policy was in effect. The failure of  Tenant to take out  and/or 
maintain the required insurance shall not relieve Tenant from any liability under this Agreement. 
The insurance requirement shall not be construed to conflict with the obligations of  Tenant in 
Section 8 - Indemnification.  

8. INDEMNIFICATION.

(a) Tenant agrees to indemnity, defend and hold Landlord harmless from and against 
any and all injury, loss, damage or liability (or any claims in respect of the foregoing), costs or 
expenses  (including  reasonable  attorneys'  fees  and  court  costs)  arising  directly  from  the 
installation, use, maintenance, repair or removal of the Communication Facility,  Tenant's breach 
of  any  provision  of  this  Agreement  or  failure  to  obtain  the  Consent,  except  to  the  extent 
attributable to the negligent or intentional act or omission of Landlord, its employees, agents or 
independent contractors.  Tenant does not waive any defenses or statutory limits of liability.

(b) Landlord agrees to indemnity, defend and hold Tenant harmless from and against 
any and all injury, loss, damage or liability (or any claims in respect of the foregoing), costs or 
expenses (including reasonable attorneys' fees and court costs) arising directly from the actions or 
failure to act of Landlord or its employees or agents, or Landlord's breach of any provision of 
this Agreement, except to the extent attributable to the negligent or intentional act or omission of 
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Tenant, its employees, agents or independent contractors.  Landlord does not waive any defenses 
or statutory limits of liability.

9. WARRANTIES.

(a) Tenant and  Landlord each acknowledge and represent that it is duly organized, 
validly existing and in good standing and has the right, power and authority to enter into this 
Agreement and bind itself hereto through the party set forth as signatory for the party below.

(b) Landlord represents and warrants that: (i) as long as Tenant is not in default then 
Landlord grants to Tenant sole, actual, quiet and peaceful use, enjoyment and possession of the 
Premises; and (ii) Landlord's execution and performance of this Agreement will not violate any 
laws, ordinances, covenants or the provisions of any mortgage, lease or other agreement binding 
on the Landlord. 

10. ENVIRONMENTAL LAWS.

(a) Landlord and Tenant shall not introduce or use any Hazardous Substance on the 
Property in violation of any applicable law.  Landlord shall be responsible for, and shall promptly 
conduct any investigation and remediation as required by any applicable environmental laws, all 
spills or other releases of any Hazardous Substance (i) caused by Landlord or its agents that have 
occurred or which may occur on the  Property and (ii) caused by any unrelated third party, that 
have occurred or which may occur on the  Property, provided, however,  Landlord shall not be 
responsible for spills or other releases caused by unrelated third parties if such spill or release 
occurs  on the  Premises after  the  Effective Date.   Tenant shall  be responsible  for,  and shall 
promptly conduct any investigation and remediation as required by any applicable environmental 
laws, all spills or other releases of any Hazardous Substance (x) caused by Tenant or its agents, 
that have occurred or which may occur on the Property and/or Premises and (y) caused by any 
unrelated third party which may occur after the Effective Date on the Premises.  Each party agrees 
to defend, indemnify and hold harmless the other from and against any and all administrative and 
judicial actions and rulings, claims, causes of action, demands and liability (collectively "Claims") 
including,  but  not  limited  to,  damages,  costs,  expenses,  assessments,  penalties,  fines,  losses, 
judgments and reasonable attorney fees that the indemnitee may suffer or incur due to the existence 
or discovery of any Hazardous Substances on the  Property or the migration of any Hazardous 
Substance to other properties or the release of any Hazardous Substance into the environment, that 
relate to or arise from the indemnitor's activities on the  Property.  The indemnifications in this 
Section specifically include, without limitation, costs incurred in connection with any investigation 
of  site  conditions  or  any  cleanup,  remedial,  removal  or  restoration  work  required  by  any 
governmental authority.  Further, the indemnifications in this Section shall be applicable whenever 
contamination has migrated off  the  Premises or  Property.   This Section 10 shall  survive the 
termination or expiration of this Agreement.

(b) In the event Tenant becomes aware of any hazardous materials on the Property, or 
any environmental or industrial hygiene condition or matter relating to the Property that Tenant 
or any of  Tenant's agents did not cause by any act or omission of  Tenant or any of  Tenant's 
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agents, and further that, in Tenant's sole determination, renders the condition of the Premises or 
Property unsuitable for Tenant's use, or if Tenant believes that the leasing or continued leasing of 
the  Premises would expose  Tenant to undue risks of government action, intervention or third 
party liability, Tenant will have the right, in addition to any other rights it may have at law or in 
equity, to terminate the Agreement upon notice to Landlord.

11. ACCESS.

(a) Tenant, at its expense, may use any and all appropriate means of restricting access 
to the Premises, including, without limitation, the construction of a fence on the Premises subject 
to applicable permits, requirements and laws.  Tenant shall maintain, at its expense, any fence that 
is constructed on the Premises.  Tenant shall allow Landlord's representatives reasonable access 
to the Premises to ascertain compliance with City Ordinances.

(b) As partial consideration for  Rent paid under this  Lease,  Landlord hereby grants 
Tenant an easement in, under and across the Property for ingress, egress, utilities and access to 
the Premises adequate to install and maintain utilities, which include, but are not limited to, the 
installation of power and telephone service cables, and to service the Property and the Antenna 
Facilities at all times during the Initial Term of this Lease and any Renewal Term (collectively, 
the  "Easements").   The  Easements  are  intended  to  be  coincidental  to  this  Agreement and, 
therefore, shall terminate upon the termination of this Agreement.

(c) Tenant shall have twenty-four (24) hours a day, seven (7) days a week access to the 
Property ("Access") at all times during the Term of this Lease and Landlord agrees to provide 
Tenant such codes, keys and other instruments necessary for such access at no additional cost to 
Tenant.  If Landlord fails to provide the access granted by this Section 11, such failure shall be a 
default under this Lease.  In the event any public utility is unable to use the access or easement 
provided to Tenant then the Landlord agrees to grant additional access or an easement either to 
Tenant or to the public utility, for the benefit of Tenant, at no cost to Tenant.

12. REMOVAL/RESTORATION.

(a) All portions of the Communication Facility brought onto the Premises by Tenant 
will  be and remain  Tenant's personal  property and,  at  Tenant's option,  may be removed by 
Tenant at  any  time  during  the  Term.   Landlord covenants  and  agrees  that  no  part  of  the 
Communication Facility constructed, erected or placed on the Premises by Tenant will become, 
or be considered as being affixed to or a part of, the Premises, it being the specific intention of the 
Landlord that all improvements of every kind and nature constructed, erected or placed by Tenant 
on the Premises will be and remain the property of the Tenant and may be removed by Tenant at 
any time during the Term.  Within sixty (60) days of the termination of this Agreement, Tenant 
will remove those above ground improvements which Landlord, in its sole discretion, desires to 
have  removed.   Further,  Tenant shall  restore  the  Premises to  its  condition  prior  to  the 
commencement of any improvements/changes to the Premises, reasonable wear and tear and loss 
by casualty or other causes beyond  Tenant's control excepted.  Notwithstanding the foregoing, 
Tenant will not be responsible for the replacement of any trees, shrubs or other vegetation, though 
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Tenant shall be required to seed or sod the Property. 

(b) Tenant shall, at its expense, completely remove the Existing Tower within six (6) 
months of the commencement of operation of the Communication Facility upon the Premises.

13. MAINTENANCE/UTILITIES.

(a) Tenant shall,  at  Tenant's expense,  keep  and  maintain  the  Premises,  the 
Communication Facility and its own personal property kept on the Premises in good condition 
and repair, normal wear and tear and casualty excepted, but in all events Tenant shall maintain the 
Premises, the  Communication Facility and its own personal property kept on the  Premises in 
conformity with all applicable laws.  Tenant's obligations shall include, but shall not be limited to, 
construction and maintenance of,  and snow removal  from, the access easement  area included 
within the Premises.

(b) Tenant shall have the right to install utilities, at Tenant's expense, and to improve 
the present utilities on the  Premises  servicing the  Premises  (including, but not limited to, the 
installation  of  emergency  power  generators).   Landlord agrees  to  use  reasonable  efforts  in 
assisting  Tenant to acquire necessary utility service.  Tenant shall, wherever practicable, install 
separate meters for utilities used on the Premises by Tenant.  Landlord shall diligently correct 
any variation,  interruption or failure of utility service caused by the negligence of  Landlord. 
Landlord acknowledges that Tenant provides a communication service which requires electrical 
power to operate and must operate twenty-four (24) hour per day, seven (7) day per week. If the 
interruption is for an extended period of time, in Tenant's reasonable determination, the Landlord 
agrees to allow Tenant the right to bring in a temporary source of power for the duration of the 
interruption.  Landlord will fully cooperate with any utility company requesting an easement over, 
under and across the Property in order for the utility company to provide service to the Tenant. 
Landlord will  not  be responsible for  interference with,  interruption of  or failure,  beyond the 
reasonable control of Landlord, of such services to be furnished or supplied by Landlord.

14. DEFAULT AND RIGHT TO CURE.

(a) The following will be deemed a default by Tenant and a breach of this Agreement: 
(i) nonpayment of Rent if such Rent remains unpaid for more than thirty (30) days after receipt of 
written notice from Landlord of such failure to pay; (ii) Tenant's failure to perform or abide by 
any other term or condition under this  Agreement within forty-five (45) days after receipt of 
written notice from  Landlord specifying the failure;  and (iii)  Tenant's failure to immediately 
address a complaint of interference made by Landlord as set forth in Section 2 hereinabove.  No 
such failure, however, will be deemed to exist if  Tenant has commenced to cure such default 
within such period and provided that such efforts are prosecuted to completion with reasonable 
diligence.  Delay in curing a default will be excused if due to causes beyond the reasonable control 
of Tenant.  If Tenant remains in default beyond any applicable cure period, Landlord will have 
the right to exercise any and all rights and remedies available to it under law and equity including, 
but not limited to, injunctive relief and/or damages.  This shall not, however, limit  Landlord's 
right  to enter the  Premises  and remove equipment  or other personal property in the event of 
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default.

(b) The  following  will  be  deemed  a  default  by  Landlord and  a  breach  of  this 
Agreement: (i) failure to provide access to the Property or to cure an interference problem within 
twenty-four (24) hours after receipt of written notice of such default; or (ii) Landlord's failure to 
perform or  abide  by  any  term,  condition  or  breach  of  any  warranty  or  covenant  under  this 
Agreement within forty-five (45) days after receipt of written notice from Tenant specifying the 
failure.  No such failure, however, will be deemed to exist if Landlord has commenced to cure the 
default within such period and provided such efforts are prosecuted to completion with reasonable 
diligence.  Delay in curing a default will be excused if due to causes beyond the reasonable control 
of Landlord.  If Landlord remains in default beyond any applicable cure period, Tenant will have 
the right to exercise any and all rights and remedies available to it under law and equity,  including, 
but not limited to, injunctive relief and/or damages.

15. ASSIGNMENT/SUBLEASE.  Given the permitted use of the Premises for the operation 
of a public safety communication relay system, Tenant shall not assign this  Agreement without 
written consent of Landlord.  

16. NOTICES.

All notices, requests, demands and communications hereunder will be given by first class 
certified  or  registered  mail,  return  receipt  requested,  or  by  a  nationally  recognized  overnight 
courier,  postage prepaid,  to be effective when properly sent and received, refused or returned 
undelivered.  Notices will be addressed to the parties as follows:

If to Tenant: County of Kenosha
Attn:  County Clerk
1010 56th Street
Kenosha, WI  53140

With a copy to: Corporation Counsel
912 - 56th Street, LL 13
Kenosha, WI  53140

If to Landlord: Office of City Clerk
Municipal Building, Room 105
625 - 52nd Street
Kenosha, WI  53140

With a copy to: Board of Park Commissioners
City of Kenosha Municipal Building
c/o City Clerk, Room 105
625 - 52nd Street
Kenosha, WI  53140
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With a copy to: Office of the City Attorney
625 - 52nd Street, Room 201
Kenosha, WI  53140

With a copy to: City of Kenosha Parks Department
Attention: Superintendent of Parks
3617- 65th Street
Kenosha, WI 53142

Either party hereto may change the place for the giving of notice to it by thirty (30) days prior 
written notice to the other as provided herein.

17. CASUALTY.   Landlord will  provide  notice  to  Tenant of  any  casualty  affecting  the 
Premises within forty-eight (48) hours of Landlord's knowledge of any casualty.  If any part of 
the  Communication Facility is damaged by fire or other casualty so as to render the  Premises 
unsuitable,  in  Tenant's sole  determination,  then  Tenant may  terminate  this  Agreement by 
providing written notice to the Landlord, which termination will be effective as of the date of such 
damage or destruction.  Upon such termination,  Tenant will be entitled to collect all insurance 
proceeds payable to Tenant on account thereof.   If notice of termination is given, or if Landlord 
or  Tenant undertake  to  rebuild  the  Communications  Facility,  Landlord agrees  to  use  its 
reasonable efforts to permit Tenant to place temporary transmission and reception facilities on the 
Property at  no  additional  Rent until  such time  as  Tenant is  able  to  activate  a  replacement 
transmission facility at another location or the reconstruction of the Communication Facility is 
completed.

18. TAXES AND FEES.  Tenant shall pay any personal property taxes, real property taxes, 
utility taxes, or any other taxes or fees that may be applicable or attributable to Tenant's use of or 
charged to the Premises.  

19. MISCELLANEOUS.

(a) Amendment/Waiver.  This  Agreement cannot be amended, modified or revised 
unless done in writing and signed by an authorized agent of the Landlord and an authorized agent 
of the  Tenant.   No provision may be waived except in a writing signed by both parties.  No 
extension of time, forbearance, neglect or waiver by one party with respect to any one or more of 
the covenants, terms and conditions of this Agreement shall be construed as a waiver of any of the 
other covenants, terms or conditions of this  Agreement, or as an estoppel against the waiving 
party, nor shall any extension of time, forbearance or waiver by one party in any one or more 
instance be construed to be a waiver or estoppel with respect to any other instance or particular 
covered by this Agreement.

(b) Entire Agreement.  This Agreement and the exhibits attached hereto, all being a 
part hereof, constitute the entire agreement of the parties hereto and will supersede all prior offers, 
negotiations and agreements with respect to the subject matter of this Agreement.

AG Kenosha Co Lease 8 (CLEAN) 090413.doc  10



(c) Governing Law.  This  Agreement will be governed by the laws of the State of 
Wisconsin. 

(d) Interpretation.  Unless otherwise specified, the following rules of construction and 
interpretation apply: (i) captions are for convenience and reference only and in no way define or 
limit the construction of the terms and conditions hereof; (ii) use of the term "including" will be 
interpreted  to  mean  "including  but  not  limited  to";  (iii)  exhibits  are  an  integral  part  of  the 
Agreement and  are  incorporated  by  reference  into  this  Agreement;  (iv)  use  of  the  terms 
"termination"  or  "expiration"  are  interchangeable;  (v)  reference  to  a  default  will  take  into 
consideration any applicable notice, grace and cure periods; and (vi) to the extent there is any issue 
with respect to any alleged, perceived or actual ambiguity in this Agreement, the ambiguity shall 
not be resolved on the basis of who drafted the Agreement.

(e) Severability.   If any term or condition of this Agreement is found unenforceable, 
the  remaining  terms  and  conditions  will  remain  binding  upon  the  parties  as  though  said 
unenforceable  provision  were  not  contained  herein.   However,  if  the  invalid,  illegal  or 
unenforceable provision materially affects this Agreement then the Agreement may be terminated 
by either party on ten (10) business days prior written notice to the other party hereto.

(f) Counterparts.  This Agreement may be executed in two (2) or more counterparts, 
all of which shall be considered one and the same agreement and shall become effective when one 
or more counterparts have been signed by each of the parties it being understood that all parties 
need not sign the same counterpart.

20. REPRESENTATION OF AUTHORITY TO ENTER INTO AGREEMENT. Each of 
the undersigned hereby represents and warrants that: (a) such party has all requisite power and 
authority to execute this  Agreement; (b) the execution and delivery of this  Agreement by the 
undersigned, and the performance of its terms thereby have been duly and validly authorized and 
approved by all requisite action required by law; and (c) this Agreement constitutes the valid and 
binding agreement of the undersigned, enforceable against each of them in accordance with the 
terms of the Agreement.

The remainder of this page was left purposely blank
Signatures appear on the following pages
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IN WITNESS WHEREOF, the parties hereto have hereunto executed this Agreement on 
the dates below given.

LANDLORD:

CITY OF KENOSHA, 
a Wisconsin municipal corporation

By:                                                                              
        KEITH G. BOSMAN, Mayor

Date:                                                                           

By:                                                                              
        DEBRA L. SALAS, City Clerk/Treasurer

Date:                                                                           

STATE OF WISCONSIN   )
       :SS

COUNTY OF KENOSHA )

Personally came before me this            day of                                      , 2013, KEITH G. 
BOSMAN,  Mayor,  and  DEBRA L.  SALAS,  City  Clerk/Treasurer,  of  the  City  of  Kenosha, 
Wisconsin,  a  Wisconsin  Municipal  Corporation,  to  me  known  to  be  such  Mayor  and  City 
Clerk/Treasurer,  and acknowledged to me that they executed the foregoing instrument as such 
officers as the Agreement of said City, by its authority.

_______________________________________
Notary Public, Kenosha County, WI.
My Commission expires/is:                                  

THE BOARD OF PARK COMMISSIONERS 
FOR THE CITY OF KENOSHA, 
a Wisconsin Municipal Commission

BY:                                                                             
       MICHAEL J. ORTH, Chairperson

Date:                                                                           
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STATE OF WISCONSIN  )
       :SS

COUNTY OF KENOSHA)

Personally came before me this                           day of                                           ,   2013,  MICHAEL J. 
ORTH,  Chairperson  of  the  CITY  OF  KENOSHA,  WISCONSIN  Board  of  Park 
Commissioners, a Wisconsin Municipal Commission, to me known to be such Chairperson  and 
acknowledged to me that he executed the foregoing instrument as such officer as the Agreement 
of said City, by its authority.

_________________________________________
Notary Public, Kenosha County, WI.
My Commission expires/is.:                                 

TENANT:  COUNTY OF KENOSHA, 
a Wisconsin Municipal Corporation

BY:                                                                             
       JIM KREUSER, County Executive

DATE:                                                                                    

STATE OF WISCONSIN )
      :SS

COUNTY OF KENOSHA)

Personally came before me this                           day of                                                         ,  2013  JIM 
KREUSER, County Executive, of the  COUNTY OF KENOSHA, WISCONSIN, a Wisconsin 
Municipal Corporation, to me known to be such County Executive, and acknowledged to me that 
he executed the foregoing instrument as such officer as the  Agreement of said County,  by its 
authority.

________________________________________
Notary Public, Kenosha County, WI.
My Commission expires/is.:                                    
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EXHIBIT 1

LEGAL DESCRIPTION OF ENTIRE PROPERTY

Part of the Southeast 1/4 of Section 34, Township 2 North, Range 22 East of 
the Fourth Principal Meridian, and being more particularly described as 
follows:
Commencing at the Southeast corner of said 1/4 Section; thence South 
89°40'21" West along the South line of said 1/4 Section 1597.11 feet; thence 
North  1°50'15" West parallel to the East line of said 1/4 Section 50.02 feet 
to a point on the North right-of-way line of 60th Street said point being the 
point of beginning; thence continue North 1°50'15" West parallel to said 
East line 324.99 feet; thence South 89°.40'21" West parallel to the South 
line of said 1/4 Section 383.35 feet; thence South 1°50'15" East parallel to 
the East line of said 1/4 Section 324.99 feet to the North right-of-way line 
of 60th Street; thence North 89°40'21" East parallel to the South line of said 
1/4 Section and along the North right-of-way line of 60th Street 383.35 feet 
to the point of beginning. Said land being in the City of Kenosha, County of 
Kenosha, and State of Wisconsin.
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RESOLUTION NO. _______
 

SPONSOR: ALDERPERSON KEVIN E. MATHEWSON

TO AMEND THE CITY OF KENOSHA CAPITAL IMPROVEMENT PROGRAM FOR 2013 
BY DECREASING PK-03-001 “PARK RENOVATIONS” IN THE AMOUNT OF $15,000 AND TO 

CREATE CAPITAL IMPROVEMENT LINE ITEM PK-03-002 “ROOSEVELT PARK 
PLAYGROUND EQUIPMENT” IN THE AMOUNT OF $15,000 FOR A NET CHANGE OF $0

WHEREAS, Roosevelt Park is a City park of approximately six acres generally located at 

6801 - 34th Avenue; and 

WHEREAS,  the  proximity  of  Roosevelt  Park  being  immediately  north  of  Roosevelt 

Elementary  School  and adjacent  to  residential  areas,  which residential  areas  generally  contain  older, 

single-family homes, makes the park conducive for use by neighborhood children; and

WHEREAS, Roosevelt Park has amenities such as a baseball diamond, a spray pad, and 

basketball and tennis courts, which attract families from outside of its adjacent neighborhoods; and

WHEREAS,  Roosevelt Park has play equipment, such as swing sets, that are widely used 

despite being limited in variety and outdated, and further, that due to the age of the play equipment, are in 

need of frequent repair; and 

WHEREAS,  the tennis courts and swings are scheduled to be removed in 2014, which 

removal creates opportunity for replacing those items with functional and convenient play equipment; and

WHEREAS,  the  Roosevelt  Elementary  School  Parent  Teacher  Organization  has 

communicated with City staff about possible upgrades to existing play equipment at Roosevelt Park so 

that the students and the community can benefit from the new amenities; and

WHEREAS,  the  President  of  the  Roosevelt  Elementary  School  Parent  Teacher 

Organization  has  met  with  the  City's  Parks  Superintendent,  and  together  they  have  concurred  on 

appropriate upgrades to existing play equipment at Roosevelt Park that will cost an estimated amount of 

$25,500; and
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WHEREAS, the Roosevelt Elementary School Parent Teacher Organization has approved 

a donation of $10,500 toward the acquisition and installation the appropriate upgrades to existing play 

equipment at Roosevelt Park; and

NOW, THEREFORE BE IT RESOLVED that the Common Council urges the Board of 

Park  Commissioners  to  install  new  play  equipment  of  the  type  recommended  by  the  City's  Park 

Superintendent,  at  Roosevelt  Park  as  soon as  practicable  after  funds  are  appropriated  for  such  play 

equipment acquisition and installation. 

 BE IT FURTHER RESOLVED by the Common Council for the City of Kenosha the

Capital Improvement Program be, and hereby amended as follows:

Line Item Description
Available

Authorization
Authorization 
Adjustment

Amended 
Authorization

PK-03-001 Park Renovations $51,933 ($15,000) $36,933

PK-03-002
Roosevelt 

Playground 
Equipment

0 $15,000 $15,000

Adopted this _____day of _______________, 2013.

ATTEST:____________________________ City Clerk
Debra Salas

APPROVED:_________________________ Mayor Date:________________
Keith Bosman

Drafted By:
EDWARD R. ANTARAMIAN
City Attorney



RESOLUTION  _______

SPONSOR: MAYOR
CO-SPONSOR: ALDERPERSON MICHAEL J. ORTH

TO URGE THE BOARD OF PARK COMMISSIONERS 
TO SUSPEND CONSTRUCTION OF A DOG PARK IN
SOUTHPORT PARK

WHEREAS,  on April 8, 2013, the Board of Park Commissioners approved the 

Master Plan for Southport Park which included the construction of a dog park; and

WHEREAS, since the Master Plan for Southport Park was approved, there has 

been considerable debate with regard to the proposed construction of a dog park in Southport Park.

NOW, THEREFORE, BE IT RESOLVED, that Mayor Keith Bosman urges the 

Board  of  Park  Commissioners  to  suspend  construction  of  the  dog  park  in  Southport  Park 

indefinitely.

Adopted this             day of  _____________, 2013.

ATTEST: ____________________________
Debra Salas, City Clerk/Treasurer

APPROVED: ____________________________                
Keith G. Bosman, Mayor  

 

 

Drafted By:
MATTHEW A. KNIGHT
Deputy City Attorney
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RESOLUTION  BY THE BOARD OF PARKS COMMISSIONERS _______

SPONSOR: MICHAEL J. ORTH

TO ALLOW USE OF SOUTHPORT BEACH HOUSE 
DURING WEEKDAY EVENTS WITHOUT FEE FOR 
USE DURING A LIMITED PERIOD OF TIME IN 
THE AUTUMN OF 2013

WHEREAS, the Southport Beach House is a park facility used for special events by the citizens 
of the City of Kenosha; and 

WHEREAS, the Southport Beach House has primarily been used for weekend events; and 

WHEREAS, the City charges a fee for use of the Southport Beach House to recover costs 
associated with operation and maintenance of the facility; and

WHEREAS, the fee for use of the Southport Beach House may inhibit the full utilization of the 
facility during the week days; and

WHEREAS, the City desires to encourage use of the Southport Beach House during  week days 
by creating a limited period of time during which the Southport Beach House may be reserved without 
fee in order to encourage potential users of the facility to explore the possibilities for continued use 
beyond the limited no-fee period.

NOW THEREFORE BE IT RESOLVED by the Board of Park Commissioners for the City of 
Kenosha that for the period of time from October 1, 2013, through December 1, 2013, the Southport 
Beach House may be reserved and used for events for up to three (3) hours per day on weekdays (which 
exclude Saturdays, Sundays, and holidays during which the Municipal Office Building is closed in 
celebration) without a fee for use, provided that the user comply with all other requirements of use. 

Adopted this             day of                                   , 2013.

APPROVED: _________________________                
Michael J. Orth, Chair  

 

Drafted By:
EDWARD R. ANTARAMIAN
City Attorney
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